I. INTRODUCTION
This paper examines a frequently litigated question that, with little guidance from above, has left the lower courts divided. We consider this issue in the specific context of the Fair Labor Standards Act ("FLSA"), 1 but our examination broadly implicates a vexing problem that arises in many different settings. The problem is this: how should the law deal with cases that involve multiple claims with different claim-vindication procedures?
As to the FLSA, the issue arises because courts have consistently held that to remedy an employer's statutory violations, workers must either directly bring an individual suit or affirmatively join an action brought by another employee.
2 This construction, a direct consequence of the statute's written consent requirement in 29 U.S.C. § 216, 3 means that workers aggrieved by an employer's statutory violations may not use modern opt-out class action procedures that are available under Rule 23 of the Federal Rules of Civil Procedure (and comparable state class action law). The unsettled question under the FLSA is whether a class action brought alleging state law wage and hour claims can be settled on terms that require absent class members to release both their state and federal claims, even though the federal claims could not have been asserted through the class action suit alleging state law violations.
Parties may ordinarily settle disputes on broad terms that release all related claims. While there are additional judicial safeguards for plaintiffs in class action suits, even then the class representatives and defendant can usually agree to compromise the class's ability to later bring all transactionally-related claims. For instance, a class action suit that asserts a state antitrust claim can settle all unasserted, but factually-related, federal antitrust causes of action. 4 So too can a plaintiff alleging a federal discrimination claim compromise on behalf of the entire class both the federal claim that was asserted and all related state discrimination claims that could have been, but were not, brought. 5 Indeed, there is a general presumption in favor of comprehensive settlement, which even allows for the compromise of claims that could not have been asserted together in the same suit. In the well-known case, Matsushita Electric Industrial Co., Ltd. v. ("No employee shall be a party plaintiff to any such action unless he gives his consent in writing to become such a party and such consent is filed in the court in which such action is brought.").
4. See Marrese v. Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 381-83 (1985) (holding that the preclusive effect of a prior state-law judgment in a subsequent federal antitrust case were determined by state rules on res judicata); see also RESTATEMENT (SECOND) OF JUDGMENTS § 25(e) (AM. LAW INST. 1982 ) ("When the plaintiff brings an action on the claim in a court, either state or federal, in which there is no jurisdictional obstacle to his advancing both theories or grounds, but he presents only one of them, and judgment is entered with respect to it, he may not maintain a second action in which he tenders the other theory or ground."); id. at illus. 10 (referencing federal and state antitrust claims).
5. See, e.g., Dechberry v. N.Y.C. Fire Dep't, 124 F. Supp. 3d 131, 144 (E.D.N.Y. 2015) (holding that all state and federal employment discrimination claims that accrued prior to date employee signed settlement agreement and general release in prior federal action against city were precluded by agreement and release).
Epstein,
6 the Supreme Court held that the Full Faith and Credit Act requires federal courts to give preclusive effect to a state court judgment approving a settlement even as to claims that could not have been adjudicated in the state court action. 7 But while cases usually can be settled on broad terms that release all related claims, the FLSA is one (and probably the most litigated) example of a law that provides for special claim vindication procedures. There are a number of other federal statutes that provide for special claim vindication procedures. Congress has modeled both the Equal Pay Act 8 and the Age Discrimination in Employment Act 9 on the FLSA's private enforcement procedure, so the same question reverberates through all three statutory frameworks. Other federal statutes that authorize minimum damage recoveries do not allow the statutory claim to be prosecuted through class action procedures. 10 Similarly, many state statutes proscribe certain types of claims from being litigated in a class suit, such as the New York state law 11 involved in the Court's 2010 decision in Shady Grove Orthopedic Associates, P. A v. Allstate Ins. Co . 12 In all of these circumstances, the hard question is whether the special statutory procedures justify a departure from the normal rule that permits multiple-claim settlements, which make it possible for parties to more easily reach a comprehensive peace.
In this article, we consider the problem from the particular vantage point of the FLSA. Because the statute has such a rich history-it was first enacted in 1938 and remains the primary authority regulating wage and hour conditions in the United States 13 -and because FLSA cases are some of the most frequently litigated suits filed in federal court, the statute serves as fertile ground for our examination. * * * To more fully appreciate the stakes involved in this ongoing legal battle over settlement of FLSA claims, it is necessary to understand the statute's public-private enforcement scheme. The FLSA authorizes both the Department of Labor and individual workers to bring civil suits against employers who violate its minimum wage and overtime pay standards. In 6. 516 U.S. 367 (1996) . 7. Id. at 369. 8. 29 U.S.C. § 206 (2012). 9. Id. § § 621-634. 10 . See, e.g., 15 U.S.C. § 1640(a)(2)(B) (2012) (Truth in Lending Act); 15 U.S.C. § 1693m(a)(2)(B) (Electronic Fund Transfer Act); and 12 U.S.C. § 4010(a)(2)(B)(i) (Expedited Fund Availability Act).
11. N.Y. C.P.L.R. § 901(b) (McKinney 2017) (precluding a suit to recover a "penalty" from being litigated as a class action).
12. 559 U.S. 393 (2010). 13 . Charlotte Alexander et al., Stabilizing Low-Wage Work, 50 HARV. CIV. RIGHTS-CIV. LIB. L. REV. 1, 14 (2015) (noting that "eight decades after its enactment, the FLSA remains the primary source of wage protection for low-wage workers").
reality, public enforcement of the statute has rarely been sufficient to effectuate these statutory objectives. Caught in a negative feedback loop in which institutional failures (from inadequate resources and bureaucratic ineptitude to lack of political will) disincentivize workers from reporting statutory violations, the Department has not been able to ensure the FLSA's substantive guarantees.
14 But even if public enforcement has never lived up to its potential, private enforcement of statutory violations faces other challenges. One of the most significant obstacles that workers must overcome to protect their own rights is that an employer's illegal conduct as to any single worker is rarely enough to make an individual lawsuit financially viable. For this reason, one of the FLSA's most important provisions is section 216, which authorizes "similarly situated" employees to join together in a single lawsuit against their common employer. 15 Known as "collective actions," these civil suits are a frequently used procedural means for privately enforcing federal wage and hour standards. Under section 216, all employees who wish to participate in a collective action must file written consent to join, a requirement Congress imposed in 1947.
When the modern class action rule was promulgated in 1966, authorizing courts for the first time to certify a class action by requiring members of the class to affirmatively elect to exclude themselves from the class (i.e., to "opt out" of it), 16 the opportunity arose for plaintiffs to argue that they should be able to certify FLSA actions as opt-out classes. Because opt-out rates in class action suits tend to be very low, the ability to aggregate FLSA claims on an opt-out basis would significantly expand the scope of FLSA actions. 17 By contrast, a procedural system that requires potential class 14 . For a sobering picture of the deficiencies in both federal and state public enforcement, see Nantiya Ruan, What ' members to opt in will always have a lower-usually, much lowerparticipation rate. While it is possible to mount campaigns to get workers to join collective actions in greater numbers, studies estimate that the opt-in rate for FLSA collective actions is typically between fifteen to thirty percent, 18 and it is not uncommon for participation rates to be much lower. 19 The practical effect, then, of requiring workers to affirmatively choose to bring suit or opt in to an FLSA action is that it is much harder to privately enforce violations of the FLSA. 20 Given the stakes, it came as no surprise that not long after Rule 23 was amended in 1966, employees sought to certify their FLSA actions as opt-out class actions. However, those early attempts to take advantage of the new class action rule were staunchly opposed by employers and the defense bar, and quickly thwarted. 21 Over the years, courts have consistently held that because section 216 requires employees to submit written consent to join a collective action-that is, because they must affirmatively opt in to participate-FLSA claims cannot be litigated through the opt-out class action procedure. 22 That might have been the end of the matter, except that the FLSA is not the only source of wage and hour regulations. Employees can also seek relief under state law, which may, in some cases, provide greater protections than the FLSA. 23 Importantly, the judicial decisions that refuse to permit FLSA [E] very Circuit that has considered the issue has reached the same conclusion-state overtime actions to be litigated through the opt-out class action are based on an interpretation of the FLSA's section 216, and so do not apply to state law wage and hour claims.
24
Unable to litigate FLSA claims as opt-out class actions, the plaintiff's employment bar eventually realized that they might try to bring suit to enforce both FLSA and state wage claims in a single action. In these "hybrid" suits, which began to be filed with regularity in the mid-2000s, 25 state law claims are brought on a representative basis through a class action while the plaintiff also asserts a claim under the FLSA's collective action procedure, hoping the court will approve it and allow other employees to then opt in to that portion of the case. 26 After some initial reluctance to allowing state and federal claims to be tried together, courts since the late 2000s have largely permitted plaintiffs to litigate these hybrid actions. 27 This, in turn, has led employers and their lawyers to rethink their strategic options.
As is often true with complex litigation, if a lawsuit ever matures to the point where it makes sense for the employer to settle, then the incentives shift and the employer will want to do everything it can to make the scope of the settlement as wide as possible, so that it can extinguish all claims in one fell swoop. 28 As courts began to allow hybrid actions to proceed, the employment defense bar and their clients came to the realization that it may sometimes prove beneficial to have the ability to obtain a judgment or reach a settlement to fully resolve in one action all of the claims, federal and state, that might arise from wage and hour violations. There was just one problem. Having wage law is not preempted by . . . the FLSA."); see also previously insisted that workers should not be able to litigate their FLSA claims through an opt-out class action, how could they now maintain that the opt-out class suits could be used to resolve FLSA claims? This is where the story gets really interesting.
Over the last few years, some have suggested that the solution to the problem might lie in trying to draw a distinction between bringing an FLSA claim and compromising it through settlement. 29 On this view, employees can only initiate a lawsuit under the FLSA through the burdensome effort of bringing suit or affirmatively opting in to a collective action brought by another employee; but the statute should not be read to stand in the way of resolving the FLSA claims of employees who fail to exercise their right to opt out of a class action settlement. Put more succinctly, the argument is that the federal statute distinguishes between vindicating statutory rights and extinguishing them.
An employer has every incentive to pursue this legal stratagem. If FLSA claims can be resolved, but not initiated, on an opt-out basis, defendant employers would avoid having to defend against large FLSA collective action suits while still retaining the flexibility of settling FLSA claims (by settling the state law class action suit that the named plaintiff has brought) against all current and prospective employee claimants. Even better, when they do decide to settle a case, employers have also tried to insist that only those workers who take the further step of submitting a claim form should be eligible to receive any settlement proceeds in exchange for giving up their FLSA claim. 30 This strategy has the virtue, from the employer's vantage point, of helping it obtain the most comprehensive peace possible at the lowest anticipated payout.
Requiring that absent class members complete a claim form to recover settlement monies is a common practice in class action litigation, but the irony of its use in settlements of hybrid state class actions/FLSA collective actions can hardly be overstated-and is certainly not lost on employers. On 29. See, e.g., Richardson v. Wells Fargo Bank, N.A., 839 F.3d 442, 451 (5th Cir. 2016) (acknowledging "that FLSA claims cannot be asserted using an opt out class action procedure" but declining "to conclude that the FLSA prohibits state courts from supervising and approving an opt out class action settlement that releases FLSA claims"). this view, employees cannot litigate their FLSA rights on an opt-out basis because the statute requires that they opt in to an FLSA case, but, while those rights will be lost if they do not opt out of the class suit, employees must still take the affirmative step of filing a claim form (i.e., opting-in to the settlement) to receive any share of the settlement.
We have only recently begun to see this new gambit tested in the courts. As some of the hybrid cases have matured, and employers have begun to settle cases on terms that include a release of all claims, whether arising under state or federal law, the lower courts have struggled with whether a class judgment can preclude the subsequent assertion of FLSA rights by an absent class member who did not opt out of the action. 31 In late 2016, the Fifth Circuit Court of Appeals became the first federal appellate court to reach the preclusion question-and it concluded that FLSA rights resolved through a state law opt-out class action settlement could extinguish the FLSA rights even of employees who did not opt in to the settlement. 32 With the lower courts divided and only one circuit having weighed in as of this writing, greater clarity is needed, which we hope to provide. The paper proceeds as follows.
The descriptive analysis begins in Part II by examining the case law from the lower courts. We begin by looking at the conditions that courts have generally imposed on settlements of FLSA claims. Consideration of the general conditions imposed by courts on voluntary compromises of FLSA claims necessarily forms the predicate for our later examination of the cases that have decided whether the FLSA rights of employees can be settled away through an opt-out class action procedure.
In Part III, we argue that a plain reading of section 216 is that FLSA rights may not be resolved through an opt-out procedure and, as a result, preclusive effect should not be given to a judgment approving a class settlement that extinguishes the FLSA rights of absent class members who do not opt in to the case. This does not mean that the statute categorically forbids FLSA claims from being settled as part of a class action; but to honor Congress's special treatment of a worker's statutory rights, FLSA rights may only be extinguished by strictly following the statute's express conditions. At the end, we lay out what minimum conditions must be imposed.
Part IV is a brief concluding section. 34 that unless there was a genuine dispute over the amount of compensation owed, an employee could not waive his right to full compensation, including the right to recover statutorily-mandated liquidated damages that an employer owes when it fails to pay the required minimum wage or compensate for overtime worked.
II. LOOKING ACROSS THE LANDSCAPE
35 O'Neil found that just as the FLSA statutory guarantees of minimum wages and overtime compensation may not be bargained away or waived, so too did the statute prohibit waiver of claims for liquidated damages. 36 The Court recognized in the FLSA's passage an intent on the part of Congress to protect certain groups of the population from substandard wages and excessive hours . . . . The statute was a recognition of the fact that due to the unequal bargaining power as between employer and employee, certain segments of the population required federal compulsory legislation to prevent private contracts on their part which endangered national health and efficiency [.] 
37
In essence, the Court was saying that public policy considerations trump private contracting. "To permit an employer to secure a release from the worker who needs his wages promptly will tend to nullify the deterrent effect which Congress plainly intended that Section 16(b) should have."
38 The Court did not reach the issue of whether parties could compromise FLSA claims that were subject to a bona fide dispute as to the amount of compensation owed. 41 The Court's rationale was again based on the policy underlying the FLSA to protect vulnerable workers and to effectuate the "public purposes" of the statute.
42 Even though Gangi did not permit compromise of a claim concerning coverage, the Court nevertheless reiterated that it was not deciding whether compromises of other types of bona fide disputes, "such as a dispute over the number of hours worked or the regular rate of employment," could be permissible. 
Congressional Reaction to O'Neil and Gangi
The Court's decisions in O'Neil and Gangi were strongly criticized by the business community for discouraging employers from voluntarily restituting back wages to employees. 44 During this same period (1944) (1945) (1946) , the Supreme Court decided three other cases that interpreted the FLSA favorably for employees. 45 These cases, 46 especially the last, Anderson v. Mt. Clemens Pottery Co., were the primary catalysts for the passage of the Portalto-Portal Act in 1947. The legislation took its name from the basic question that lay at the heart of the cases being brought: when, exactly, does the workday begin and end? For example, should employers have to pay for the time it takes workers to get from the plant entrance to their workplace, or for donning the work clothes they need to wear? In other words, does it cover a worker from "portal-to-portal"? At bottom, the question was about what activities by employees were to be included in calculating the "workweek" for purposes of applying the FLSA's minimum wage and maximum hour protections. Faced with having to answer this basic question, the Court interpreted the statute broadly to extend coverage to time employees spent at work for which they previously had not been compensated. 47 As the Court concluded, "'Workweek' is a simple term used by Congress in accordance with the common understanding of it. For this Court to include in it items that 40. 328 U.S. 108 (1946 have been customarily and generally absorbed in the rate of pay but excluded from measured working time is not justified in the absence of affirmative legislative action." 48 Predictably, the decisions generated negative reactions from the business community, which described itself as under siege from portal litigation stemming from the Court's decisions.
49
While most of the public outcry centered on the Court's expansion of the scope of compensable work, the decisions in O'Neil and Gangi nevertheless also figured in the legislative debates. Moreover, all of the Court's decisions fundamentally turned on the tension between effectuating statutory protections and honoring private contract rights. Ultimately, proponents of reform were able to amend the statute to address the decisions in O'Neil and Gangi-but only in a limited way. The Portal-to-Portal Act of 1947 allowed compromises of bona fide disputes as to the amount of compensation owed, but only as to pending cases; the change was not applicable to future actions. 50 We discuss the 1947 Act in greater detail below in Part III.A.
Two years later, Congress amended the FLSA again to add section (c) to section 216:
The Secretary [of Labor] is authorized to supervise the payment of the unpaid minimum wages or the unpaid overtime compensation owing to any employee or employees under section 206 or section 207 of this title, and the agreement of any employee to accept such payment shall upon payment in full constitute a waiver by such employee of any right he may have under subsection (b) of this section to such unpaid minimum wages or unpaid overtime compensation and an additional equal amount as liquidated damages.
51
The effect of the amendment is that any claim for liquidated damages that arose after 1947 can be voluntarily compromised, provided that the employee receives back wages in full and the settlement is approved by the Department of Labor. unsupervised settlements permitted under the FLSA?; and (3) Can FLSA claims be settled through an opt-out class action procedure?
Judicial Reaction: Conditions Imposed On Settling FLSA Claims
The courts quickly settled the first issue. Because Congress did not overturn the decisions in O'Neil and Gangi, those cases remain good law even after the 1947 and 1949 amendments to the statute. Thus, even today, only bona fide factual disputes over amount of compensation owed can be settled. If there is not any actual dispute that the plaintiff was entitled to the compensation sought, then to permit a claim to be compromised for less than the full amount owed is said to be the equivalent of paying less than minimum wage or not paying time and a half for overtime.
52
On the second question, in the leading case, Lynn's Food Stores, Inc. v. United States, the Eleventh Circuit held that unsupervised settlements of FLSA claims are not permitted. 53 In Lynn's Food, an investigation into the employer's practices by the Department of Labor led to an administrative finding that the employer had violated the FLSA's minimum wage, overtime, and record-keeping requirements. 54 When the employer was unable to negotiate a resolution with the Department of Labor, it reached out directly to its employees and was able to convince fourteen of them to agree to waive all claims against it in exchange for $1,000-to be split among the fourteen employees. 55 This amount represented a tenth of the total liability for back wages the Department of Labor had found the employer owed.
56
The Eleventh Circuit refused to enforce the settlement, reasoning that there were only two ways in which an employee's FLSA claim could be settled after Congress's enactment of section 216(c).
57 The first method, under section 216(c), permits waiver of an employee's rights to bring a suit for liquidated damages, provided that the Secretary of Labor supervises the payment of back wages to the employees, who accept payment of back wages in full in exchange for giving up their right to later sue for liquidated damages.
58 If the Department of Labor is not involved, then a dispute over an employer's FLSA violations can only be settled for less than the statutory minimum owed if a court approves the settlement as fair. 59 Moreover, the settlement must reflect a compromise of a bona fide dispute, such as a factual dispute over the number of hours worked or amount of compensation owed.
60
Because the settlement in Lynn's Food was neither scrutinized and approved by the Department of Labor nor found by a court to be "a fair and reasonable resolution of a bona fide dispute over FLSA provisions," the Eleventh Circuit refused to approve the settlement. 61 The courts have been nearly unanimous in following Lynn's Food in requiring supervision of settlements. 62 60. Id. at 1355 ("Other than a section 216(c) payment supervised by the Department of Labor, there is only one context in which compromises of FLSA back wage or liquidated damage claims may be allowed: a stipulated judgment entered by a court which has determined that a settlement proposed by an employer and employees, in a suit brought by the employees under the FLSA, is a fair and reasonable resolution of a bona fide dispute over FLSA provisions."). In Martin, a labor union, acting on behalf of its members pursuant to a collective bargaining agreement, settled a dispute with the employer over compensation owed to the employees for overtime hours they had worked. Id. at 249. Even before the union and the employer could execute the settlement, however, the employees brought suit under the FLSA in federal court seeking to recover for the employer's violations. Id. at 249-50. The Fifth Circuit held that the agreement was binding on the employees, even though they had not authorized the union to settle the claims on their behalf. Id. at 249. In doing so, the Fifth Circuit appeared to depart from Lynn's Food by approving a private settlement of FLSA claims that had not been brought under section 216 (or in any lawsuit, for that matter) and had not been judicially approved. But the difference between Martin and Lynn's Food may not be all that great. Certainly, unlike Lynn's Food, the settlement in Martin was understood to resolve "a bona fide dispute as to the amount of hours worked" and there was no suggestion that employees and their employer could (or did) compromise a legal dispute over substantive statutory rights. ' s Food in refusing to enforce the state court release of plaintiffs' FLSA claims). Moreover, Bodle acknowledged that its own "Martin exception" is limited to "unsupervised settlements that are reached due to a bona fide FLSA dispute over hours worked or compensation owed" given that "such an exception would not undermine the purpose of the FLSA because the plaintiffs did not waive their claims through some sort of bargain but instead received compensation for the disputed hours." Id. at 165.
B. Resolving FLSA Claims Through An Opt-Out Class Action Procedure
That brings us to the third unresolved question: whether section 216 permits FLSA claims to be compromised through an opt-out class action procedure. To be clear, the issue here is not judicial approval of the class settlement. Rule 23 (and its state law equivalents) already requires the court to sign off on the settlement as fair, reasonable, and adequate. The issue, instead, is whether the opt-in requirement of section 216 permits the FLSA claims of absent class members to be resolved when they have not opted in to the proceeding.
As we will see, this issue arises in several different contexts. Most of the earliest cases considered the issue only in dicta: the central question in those cases was whether to allow state and federal claims to be tried in the same action. When courts have directly confronted the issue, it has arisen most often in the context of a court approving a proposed settlement. Finally, in a few reported instances, courts have been faced with deciding whether to accord preclusive effect to a prior judgment approving a settlement whose terms, defendants argue, extinguished the FLSA rights of all absent class members. Across all of the varied contexts, the courts are divided on the core question of whether section 216 permits class settlements of FLSA claims.
The Earliest Cases: Strange Bedfellows
Almost all of the earliest cases that discuss whether FLSA claims can be resolved through an opt-out class action procedure considered the question only in dicta-and, it bears adding, from a peculiar perspective. That is to say, the question of the effect of a settlement of FLSA claims arose in these cases because the defendants argued, in support of not allowing a hybrid state class action/federal collective action to proceed, that a judgment rendered on the state law claims could preclude the employee-plaintiff from later asserting FLSA claims based on the same set of factual events as the state law claims. We say that the question arose in a peculiar way because concern that employees may lose their ability to later assert FLSA rights is certainly an oddly solicitous one to hear from the defendant-employer. One court even pointed out that the argument made for strange bedfellows. 63 The first case to suggest that a state law class action judgment could preclude future FLSA claims was Klein v. Ryan Beck Holdings, Inc., where the court perfunctorily asserted that the matter of preclusion was self-evident: "Plainly, adjudication of either of plaintiff's claims could have preclusive effect on the other," the court said without further elaboration. 64 The very next court to consider the question also recognized, in dicta, the possibility that adjudication of similar state law claims might preclude adjudication of claims under FLSA at a later date. 65 The district court in Ellis v. Edward D. Jones & Co., LP ultimately held that the incompatibility of Rule 23 and section 216 does not permit the state and federal claims to be litigated together. 66 The court further suggested the possibility that settlement of the state law claims could preclude later assertion of FLSA claims. 67 While several other federal district courts, mostly in the Southern or Eastern Districts of New York, followed Klein, 68 at least one district court did not. Woodard v. FedEx Freight East, Inc., which permitted the state and federal claims to be tried together, recognized that some courts might find that employees who did not opt in to the FLSA collective portion of the hybrid case were precluded from subsequently asserting a claim under the federal statute, but thought such a result legally erroneous. 69 The court reasoned that giving preclusive effect to a judgment in an opt-out class is "a result plainly at odds with Congress's intent to allow workers to preserve FLSA claims by declining to opt in."
70 The court further noted that "the requirement that an employee opt out of a hybrid action to preserve the employee's FLSA claim is contrary to the letter and spirit of § 216(b)." "By crafting the opt-in scheme," Woodard concluded, "Congress envisaged employees taking affirmative action to assert, not to preserve, their FLSA rights." 
Most Courts Asked to Approve a Class Action Settlement Have Found Section 216 Does Not Permit FLSA Rights to be Released Through an Opt-Out Procedure
As mentioned previously, almost all the early cases discussed the effects of a class action settlement on FLSA claims in dicta only. But, as it turns out, the very first court to directly consider the scope of a judgment approving the settlement of a hybrid action held that it would violate the FLSA to permit the class settlement to extinguish the FLSA rights of absent class members who did not opt in to the collective action portion of the case. 72 Rejecting the jointly proposed settlement of a hybrid Rule 23/FLSA collective action, the district court in Kakani v. Oracle Corp., in addition to expressing other concerns with the proposed settlement, refused to approve the portion of the agreement that sought to extinguish FLSA rights of all absent class members:
The settlement agreement would violate the Federal Fair Labor Standards Act. The FLSA prohibits traditional class actions and authorizes only an optin collective action. . . . Under no circumstances can counsel collude to take away FLSA rights including the worker's right to control his or her own claim without the burden of having to opt out of someone else's lawsuit. Workers who voluntarily send in a claim form and affirmatively join in the action, of course, can be bound to a full release of all federal and state rights. But it is unconscionable to try to take away the FLSA rights of all workers, whether or not they choose to join in affirmatively.
73
Since Kakani, nearly every other court has similarly refused to approve release terms in a class action settlement that would extinguish FLSA rights of absent class members because they failed to opt out in the earlier suit. (approving a settlement of wage-and-hour claims with express provisions "that Settlement Class Members who do not respond to the Notice (i.e., neither opt out of the class nor file a claim form) do not release any one court recently put it: "The FLSA prohibits traditional, opt-out class actions and authorizes only opt-in collective actions," citing section 216 and the Kakani court's similar conclusion.
75 That court noted further that it also had serious reservations about the proposed settlement's requirement that only class members who affirmatively file a claim form could receive compensation under the settlement:
[I]f a Class Member chooses not to opt-into the FLSA collective action by not filing a claim form, he or she would have released all state law claims for no compensation at all. In essence, Class Members are assessed a penalty (in the full amount of their share of the settlement) for not opting-into the FLSA class. We question the legality of imposing such a penalty on the exercise of a federal right to not opt-in under the FLSA. 
Only a Few Courts Have Considered Whether To Give Preclusive Effect To a Prior Opt-Out Settlement
Finally, beyond the cases cited above, only a few published decisions have decided whether to give preclusive effect to a prior class judgment releasing the FLSA claims of all absent members.
In late 2009, a district court in the Northern District of Oklahoma, disagreeing with Kakani and the other courts that had refused to approve class settlements releasing FLSA claims, concluded that giving preclusive effect to a prior opt-out class judgment does not violate section 216. 80 In Kuncl v. IBM Corp., the terms of a previously settled hybrid suit expressly extinguished all state and FLSA claims of absent class members who did not opt out. 81 The district court approved the settlement without any discussion as to whether section 216 permitted the FLSA claims of all class members who failed to opt out to be released. 82 When one of the absent class members who did not opt out of the class action, but had not opted in to the FLSA collective action portion of the case, subsequently brought suit, the question was whether the prior class action judgment approving the settlement was preclusive of his FLSA claims. 83 The district court in Kuncl held that it was, concluding that in section 216 Congress did not abrogate normal res judicata analysis. 84 The next decision came several years later when the court in Donatti v. Charter Communications, LLC. refused to give preclusive effect to a prior opt-out class action judgment approving a settlement of all state and federal wage and hour claims against an employer. 87 Thus, although the parties to the prior class action tried to extinguish the FLSA claims of all employees who were in the class but did not opt out, the absence of a collective action or section 216(b) certification precludes their extinguishment. Otherwise, granting preclusive effect would "essentially eliminate the requirements of FLSA collective action certification which are distinct from Rule 23 certification, as well as the optin requirement of the FLSA."
88
Since Donatti, a handful of reported decisions have considered the preclusive effect of a prior class judgment and all have followed Kuncl to find that the FLSA rights of absent class members were extinguished by failing to opt out of the settlement. 89 Of these district court cases, Lipnicki v.
Meritage Homes Corp.
90 is the most interesting. In Lipnicki, defendants sought dismissal of the claims of employees who, after having been members of a separately settled state opt-out class suit, filed written consent to join the section 216 collective action brought in Lipnicki. 91 There were over one hundred plaintiffs in total who opted in to Lipnicki, of whom only fifteen had been members of the prior state class action.
92
The named plaintiffs in the state class action had only asserted claims arising under state law; they made no claim under the FLSA. 93 The named plaintiffs and the defendant reached a settlement that purported to bind anyone in the class who did not opt out. 94 The settlement terms also required that class members remaining in the class had to submit a claim form to receive compensation from the settlement. All of the California Plaintiffs in Lipnicki submitted claim forms and subsequently received their share of the settlement. The terms of the settlement contained broad release language, although the Lipnicki court's recitation of those terms does not make clear whether any of the California Plaintiffs had personally signed the release. 96 Indeed, the court's opinion seems to suggest, to the contrary, that the release may only have been executed by the class representatives and their attorneys. 97 The release itself was also notable insofar as it did not specifically reference the FLSA. 98 Instead, the release only referred to the surrender of "any and all claims . . . which arise from or are in any way connected with the factual allegations and claims asserted in the [California] Lawsuit, including, without limitation, any and all claims for [] alleged failure to pay wages and overtime compensation."
99
The California Plaintiffs in Lipnicki argued that the release was invalid as to their FLSA claims. 100 Their primary argument was that the release from the state law class action was invalid because Lynn's Food requires that any compromise of statutory rights must be approved by a court "in a case asserting FLSA claims."
101 Since the California settlement was not a case involving FLSA claims, they argued that the release could not bind them.
102
The district court rejected their argument. 103 According to Lipnicki, it did not matter whether the state class action sought recovery under the FLSA or even if the release did not expressly surrender FLSA claims. 104 Under general preclusion law principles, a subsequent FLSA suit is barred if predicated on the same facts as the state law claim that had been released. 105 So long as the court overseeing the class settlement scrutinized it as fair and adequate under Rule 23(e), then the release provision in that settlement would preclude subsequent litigation of all related claims under general preclusion law principles.
106
The only remaining question, according to Lipnicki, was whether in the FLSA Congress intended to create an exception to normal preclusion law principles. 107 For the district judge in Lipnicki, this was the crux of the 112 But Martin never addressed whether section 216 permits FLSA claims to be compromised through an opt-out procedure because that case involved a private, out-of-court settlement signed by union representatives, not a prior class action.
113
Lipnicki nevertheless read Martin's acceptance of the private settlement in that case as support for the view that there is nothing "special about FLSA claims that takes them outside the ordinary rule that class action settlements are enforceable."
114 Lipnicki then summed up the rationale for holding the plaintiffs' FLSA claims to be precluded as based on "the generally binding effect of class action settlements, the Fifth Circuit's view that FLSA claims can be settled privately, and a court's duty to scrutinize a class action settlement for fairness to absent class members." 111. See 2014 WL 923524, at *14 (" [Martin] held that a union's settlement of its members' FLSA claims precluded a subsequent private FLSA lawsuit by its members. In doing so, it rejected the position that a 'release is invalid because individuals may not privately settle FLSA claims' and instead held that 'a private compromise of claims under the FLSA is permissible where there exists a bond fide dispute as to liability.' By 'private' the Martin Court is referring to settlements made outside of the court system without a lawsuit having been filed. In that sense, the issue in this case is an easier call because the release was part of the settlement of a lawsuit, and one that required court approval. claims. 116 Following a rationale consistent with Lipnicki's, the Richardson panel affirmed a summary judgment ruling that the plaintiffs' FLSA claims were precluded by the release in the prior settlement. 117 As in Lipnicki, the Richardson plaintiffs had been members of an opt-out settlement class in a California state court action. 118 The prior action settled claims brought under California labor law by a class of home mortgage consultants against employer Wells Fargo, and Wells Fargo asserted that the settlement and release in the California action precluded the claims of California plaintiffs in the Richardson FLSA collective action.
119
Richardson structured its analysis according to "the Supreme Court's two-part framework from Matsushita: (1) whether 'state law indicates that the particular claim or issue would be barred from litigation in a court of that state,' and (2) whether the FLSA expressly or impliedly creates an exception to the Full Faith and Credit Act such that we should not give preclusive effect to the judgment of the state court."
120 First it noted that California res judicata law follows the standard principles regarding finality of a prior decision on the merits and identity of claims and parties. 121 Further, California law considers a judicially approved settlement agreement to be a final judgment on the merits, and therefore applies res judicata to absent class members in a class action settlement, and holds that a class settlement may bar subsequent claims based on the same underlying facts even if the claims were not and could not have been presented in the prior class action. 122 The court found that the class action settlement agreement contained a clear release of the class members' FLSA claims and had received approval by the California court as "fair, reasonable and adequate," meaning California law would accord it preclusive effect. 123 The Richardson court thus conceived the issue before it as whether the FLSA presents an exception to California's (not atypical) preclusion rules.
124 The court's primary holding was that because the prior action "asserted state causes of action in an opt out class action" and was not an FLSA collective action, the plaintiffs had become parties to the class action settlement by failing to opt out and thus Richardson reasoned that, while section 216 prohibits FLSA claims from "be[ing] asserted using an opt out class action procedure,"
126 section 216 does not support the additional conclusion that state courts may not supervise and approve an opt out class action settlement that releases FLSA claims. 127 The court expressly disagreed with Donatti and "agree[d] with Lipnicki's reasoning that the FLSA did not create a special exception to the enforceability of judicially approved settlement agreements."
128 The panel further reasoned that Fifth Circuit precedent allowing FLSA claims to be arbitrated or (in seeming conflict with the majority rule of Lynn's Food) privately settled provided further supported for its conclusion. 129 The court adopted Lipnicki's view that the district court cases refusing to approve the release of FLSA claims through an opt-out class action settlement were exercises of judicial discretion as opposed to a statutory bar on settling FLSA claims in an opt-out proceeding.
130
Finally, turning to what it characterized as "the second inquiry under Matsushita: whether the FLSA creates an exception to the Full Faith and Credit Act such that preclusive effect should not be granted here," the court concluded that the FLSA does not create such an exception. 131 The panel found no irreconcilable conflict between section 216's mandate that FLSA claims be litigated on an opt-in basis and according preclusive effect to a prior settlement releasing FLSA claims in an opt-out class action suit. 132 It reasoned that this conclusion was bolstered by Matsushita's holding that a state court settlement releasing claims that could be asserted only in federal court precluded a subsequent federal action. 133 * * * With the lower courts divided, and only one circuit to have weighed in as of this writing, greater clarity is needed on how the statute should be interpreted. We endeavor to provide that much needed guidance in Part III. 
III. SECTION 216 DOES NOT PERMIT FLSA RIGHTS TO BE RESOLVED THROUGH AN OPT-OUT CLASS ACTION PROCEDURE
The law is clear that section 216 only permits an employee to bring a claim under the FLSA either individually or through the section's collective action procedure. The question is whether that is all the statutory section does. Some have argued that section 216 should be understood to limit only how FLSA claims can be litigated, not how FLSA claims can be resolved. Read in this manner, the statute does not trump generally applicable preclusion law that would permit judgment in a state law class action to extinguish related FLSA claims of absent class members who did not opt out of the action. We argue here that this strained interpretation of the statute is insupportable.
A. Section 216's Explicit Conditions

Section 216's Explicit Conditions For Vindicating FLSA Rights Do Not Permit Those FLSA Rights To Be Resolved Through An OptOut Class Action Procedure
As originally enacted, section 216(b) authorized an action to recover for an employer's violation of the FLSA to be brought by any one or more employees for and in behalf of himself or themselves and other employees similarly situated, or such employee or employees may designate an agent or representative to maintain such action for and in behalf of all employees similarly situated.
134
In 1947, Congress amended section 216(b) by striking some of the language (as shown below) and adding an additional sentence to the section (shown in italics):
by any one or more employees for and in behalf of himself or themselves and other employees similarly situated, or such employee or employees may designate an agent or representative to maintain such action for and in behalf of all employees similarly situated. No employee shall be a party plaintiff to any such action unless he gives his consent in writing to become such a party and such consent is filed in the court in which such action is brought.
135
As a result of these amendments, to privately enforce FLSA violations, employees must meet three conditions.
The first condition that section 216, as amended, imposes merely extends a requirement from the original statute. One or more employees may join together in a group action on behalf of other employees only on condition that those employees are "similarly situated." This commonality of interest requirement is the same condition that the original 1938 version of the statute imposed on employees who wished to join together in a single action to privately enforce an employer's FLSA violations.
136
Beyond extending the "similarly situated" requirement, section 216, as amended, also imposes two new conditions on private enforcement actions. Under the amended statute, a private action to recover under the statute can only be brought directly by one or more employees; actions by a third party "agent or representative" are no longer permitted.
137 By repealing the provision in the original statute that previously allowed representative actions to be brought on behalf of affected employees, Congress did away with the only authority permitting a private party to remedy FLSA violations through non-direct litigation. The only representative action the statute now authorizes is a public enforcement action by the Secretary of Labor under section 216(c).
138
It follows from this textual change that section 216(b), on its face, does not permit an employee's FLSA rights to be resolved through a class action procedure which, by definition, is a representative form of action.
139 And section 216 draws no distinction between resolving disputes by judicial verdicts or by voluntary settlements.
140 By categorically repealing the original statutory authority that allowed representatives or agents to sue on an employee's behalf, Congress evinced its intent to disallow private remediation of FLSA rights through any proceeding that the employee does not personally bring or affirmatively join.
The third and last express condition imposed by amended section 216 is that employees may join together to recover for an employer's statutory violations only by filing their written consent to participate in the group action. 141 The third requirement works in tandem with the first: with representative actions prohibited, FLSA violations may only be remedied by an employee who directly participates in an action, either by bringing an individual action ("An action . . . may be maintained against any employer . . . by any one or more employees for and in behalf of himself or themselves") or by affirmatively joining an action filed by another employee (when the employee "gives his consent in writing to become such a party and such consent is filed in the court in which such action is brought").
142
Cases that conclude that FLSA rights can be resolved through an optout procedure, like the Fifth Circuit's recent decision in Richardson, overlook or misapprehend the significance of the textual changes Congress enacted to section 216. The plain text of the statute provides that FLSA rights may not be remedied unless the express conditions of the section have been met. And those explicit conditions make it unmistakably clear that FLSA rights cannot be resolved through an opt-out class action procedure. That procedural vehicle is doubly-flawed under section 216 because (i) a class action is a private representative suit, a form of action that the statute no longer permits; and (ii) an opt-out class, in particular, is incompatible with the requirement that the FLSA claims of employees may be aggregated together to remedy an employer's statutory violations only if each employee directly and affirmatively participates in the group action.
As the prior Part of this paper discussed, almost every lower court to have considered the question has construed section 216(b) to not permit the FLSA rights of absent class members to be extinguished on the ground that they did not opt out of the class. 143 That our reading of the statutory text is supported by most courts does not make it correct, of course, but we certainly do not mind the company.
Because Section 216 is the Exclusive Means for Enforcing FLSA Violations, Its Conditions Cannot be Sidestepped by Using Other Procedural Means
To avoid the explicit statutory requirements of section 216, some have argued that those requirements only apply to actions brought pursuant to the section. 144 In support, they point to the language earlier in the paragraph, "[a]n action . . . may be maintained against any employer," and link it to the later provision that "[n]o employee shall be a party plaintiff to any such action unless he gives his consent in writing to become such a party . . . ."
145 So, they argue, the opt-in requirement should be read to only apply to "an action" explicitly brought under section 216, not to all legal actions.
146
This interpretation is without textual support in the statutory language and, if applied consistently, would gut the statute's express requirements and Congress's clearly expressed intent. In section 216(b), Congress has set forth special claim vindication procedures for remedying an employer's FLSA violations that cannot be circumvented on the ground that FLSA rights were resolved through settlement of a state law action to which the express requirements of §216(b) do not apply.
147
Moreover, the problem with this interpretation of the text is that it treats section 216's requirements like optional guidelines, applicable only if an employee finds it convenient to use the statute to enforce FLSA rights. If this reading were correct, then what stops an employee from bringing an opt-out class action to recover for an employer's FLSA violations on behalf of all fellow employees? After all, if the opt-in requirement only applies to "an action" brought pursuant to section 216, then it seems to follow that an employee is free to bring a group action outside of section 216, such as an opt-out class action under Rule 23 or comparable state law. For that matter, if Congress did not intend section 216 to be the exclusive means for privately enforcing FLSA violations, then section 216's "similarly situated" requirement would also only apply to an action brought pursuant to the section. This would mean that an employee could look to a more liberal joinder rule to aggregate the claims of other employees, including those not "similarly situated" to each other, despite the decision Congress made to impose a very specific kind of commonality of interest requirement on employees wishing to join together. And, if section 216 is not an exclusive means for privately enforcing FLSA violations, what stops a third party from bringing an action on behalf of employees if such a representative suit would be permitted by state or other federal law?
There is a single answer to all of these questions: just as only employees can bring an action to enforce FLSA violations, and employees can only join together when they are "similarly situated," the opt-in requirement Congress imposed mandates that statutory violations may only be remedied by employees who take some affirmative step to assert their rights. These are all the explicit conditions that section 216 commands, and section 216 is the sole authority for privately enforcing FLSA violations. An employee does not get to choose between suing under section 216 or another available procedural form of action because there is no other source of authority for privately remedying an employer's FLSA violations. Decades of judicial decisions have found section 216 incompatible with opt-out class action rules on this exact ground. Because section 216 is the exclusive means for privately enforcing FLSA violations, its conditions cannot be avoided by looking to other procedural means. 148 Additionally, reading the words "[n]o employee shall be a party plaintiff to any such action" to mean that the opt-in requirement applies only to an action brought under section 216 also ignores how those words fit in context. This is made clear by reading the entire statutory section:
Any employer who violates the provisions of section 206 or section 207 of this title shall be liable to the employee or employees affected in the amount of their unpaid minimum wages, or their unpaid overtime compensation, as the case may be, and in an additional equal amount as liquidated damages. Any employer who violates the provisions of section 215(a)(3) of this title shall be liable for such legal or equitable relief as may be appropriate to effectuate the purposes of section 215(a)(3) of this title, including without limitation employment, reinstatement, promotion, and the payment of wages lost and an additional equal amount as liquidated damages. 149 Or, more succinctly put, an employer is liable to its employees for not paying them properly (under section 206 or 207) or for retaliating against them (section 215). These opening lines are important because they are the necessary predicate to what follows in the rest of the section. Thus, when section 216(b)'s next sentence authorizes one or more employees to bring an action for an employer's FLSA violations on behalf of other employees, the action they may bring is "[a]n action to recover the liability prescribed in either of the preceding sentences [.] "
150 In other words, the language and organizing structure Congress used in section 216 makes it clear that affected employees must follow the requirements of the section to remedy an employer's statutory violations.
One final point bears making. Court rulings allowing arbitration of FLSA claims do not bear on whether an employee's federal statutory rights can be extinguished by an opt-out class action judgment. Allowing arbitration of FLSA claims does not alter or in any way obviate section 216(b)'s express conditions: representative actions are still prohibited in arbitration, and the opt-in requirement remains equally applicable. 151 Moreover, prior views expressed by several Supreme Court Justices, in non-FLSA cases, further demonstrate that an employee would not be bound to an arbitral judgment that purported to extinguish FLSA rights unless the employee affirmatively opted in under section 216(b).
152 Thus, to the extent arbitration cases have "differ from the mainstream of class actions," and that class members "who do not 'opt in' to the Equal Pay Act class will not be bound by a decision as to other plaintiffs"). any relevance to the problem, they support the conclusion that an employee is not a party to any proceeding-judicial or arbitral-that purports to extinguish FLSA rights unless the employee has directly brought the legal action himself or consented to join an action brought by another employee.
Section 216 Must be Construed in Light of Its Unique Policy Considerations, Including the Strict Approach Taken With Regard to Compromises of FLSA Claims
The last point to be made with regard to the explicit conditions section 216 imposes on vindicating FLSA rights is that the statutory text must be read in light of "the unique policy considerations underlying the FLSA" and the strict approach the Court has taken with regard to voluntary compromises of FLSA claims.
153 Those policy considerations include the "unequal bargaining power as between employer and employee," that "certain segments of the population required federal compulsory legislation to prevent private contracts on their part which endangered national health and efficiency,"
154 the "private-public character" of the rights that the statute protects, 155 and the deterrent effects that the statute was intended to ensure.
156
The danger that employees will have bargained away the Act's basic minimum wage and hour guarantees, including the right to recover liquidated damages, is particularly acute when it comes to settlements of pure state law class suits or hybrid state law class action/FLSA collective actions. The problem is not lack of judicial supervision. Under Rule 23 and comparable state class action law, a court must approve a proposed settlement.
157 But a court exercising its responsibility to confirm that a settlement is "fair, reasonable and adequate" for Rule 23 purposes may not necessarily be scrutinizing the proposed settlement to ensure that FLSA statutory rights are being fully compensated. 158 Id. at 709-10 ("To permit an employer to secure a release from the worker who needs his wages promptly will tend to nullify the deterrent effect which Congress plainly intended that Section 16(b) should have. Knowledge on the part of the employer that he cannot escape liability for liquidated damages by taking advantage of the needs of his employees tends to insure compliance in the first place. . . .
[C]ontracts tending to encourage violation of laws are void as contrary to public policy.").
157. See FED. R. CIV. P. 23(e).
158. See FED. R. CIV. P. 23(e)(2). Class action settlements may also contain provisions that would pass muster under Rule 23 but not the FLSA. For example, it is not uncommon for a class action settlement to contain a reversionary clause allowing any unclaimed monies to revert back to the defendant. See, e.g., Khanna v. Inter-Con Sec. Sys., Inc., No. CIV S-09-2214 KJM GGH, 2012 WL 4465558, at *2, *8 (E.D. Cal. Sept. 25, 2012) (including, in proposed settlement of hybrid state wage-and-hour class action and FLSA collective action, provision allowing reversion to defendant of portion of settlement earmarked for that employees are entitled to compensation under the FLSA, including all liquidated damages, then any proposed settlement that compromised their claims would effectively permit the employees to bargain away the statute's mandatory requirements. 159 Yet, some courts have approved settlements that did not take these statutory considerations into account. 160 There are other concerns triggered by proposed settlements of hybrid state law class action/FLSA collective action cases, as well as of pure state law actions. Proposed settlements often do a poor job of clearly describing what claims are being released, or the benefits and disadvantages of the proposal. 161 Even the only published decision approving the release of FLSA rights in an opt-out class action settlement emphasized that the notice and claim forms had to adequately describe the different claims being released and the amount of compensation workers would receive. 162 Moreover, when the class complaint does not even assert a claim for relief under the FLSA, a subsequently negotiated deal between the class representatives and defendant that bargains away the class's rights under state and federal law is even more troublesome because there is usually little or no advance notice to the class-or the court-that the terms of the deal include a comprehensive release of state and federal claims. 163 Finally, in a hybrid case (or a pure state law class action), it can be especially difficult for a court to ensure that workers' federal statutory rights are fully compensated by settlement. When the class counsel and defendants propose a settlement, the terms are unlikely to value the state and federal claims separately, and the court (to say nothing of those in the class) may not have enough information to evaluate whether the compromise-even assuming that there is a bona fide FLSA). Yet, while reversionary clauses may be permissible in settlements of other kinds of cases, see, e.g., Van Gemert v. Boeing Co., 739 F.2d 730, 737 (2d. Cir. 1984) (upholding decision allowing reversion of unclaimed funds to the defendant where deterrence not a goal of the statute), when Congress's objectives in passing a statute include deterrence or disgorgement, as is true with the FLSA, "it would contradict these goals to permit the defendant to retain unclaimed funds. dispute over compensation owed-is reasonable, relative to the potential value of the claims being released. 164 In sum, a strong argument can be made for reading section 216's express mandatory conditions as not allowing FLSA claims to be settled merely because an employee did not opt out of the class. Congress designed the statute with special claim vindication procedures and the explicit conditions that section 216 mandates must be satisfied to privately enforce statutory violations. And those explicit conditions should not permit FLSA rights to be resolved through an earlier opt-out class action procedure, a representative form of action that the statute does not authorize. Additionally, the Court has consistently held that the policy purposes of the FLSA must inform how the statute is interpreted, which means that the lower courts should take a strict approach to FLSA settlements so as not to permit the named plaintiffs and defendant to bargain away the FLSA claims of absent class members who did not opt in to the action.
B. Under Section 216, Opt-Out Class Members Are Not Parties For FLSA Purposes
Use of "Party Plaintiff" Reveals Congress's Understanding That Employees are Bound Only by Judgments in Cases in Which They Directly Participate
Beyond the explicit conditions for vindicating FLSA rights that section 216 lays out, there is an additional and important point to be made about the statutory text. In deciding whether the statute permits settlement of FLSA rights through an opt-out procedure, it is significant that Congress chose in section 216 to use the words "party plaintiff" to refer to an employee who participates in a collective action. That deliberate word choice is significant because it reveals Congress's understanding that, as is true of all non-parties, an employee will not be bound to any judgment from a case that the employee did not bring individually or affirmatively join.
Congress's decision to describe an employee who opts-in to a collective action as a "party plaintiff" comports with longstanding and familiar procedural law that one is not bound to a judgment unless they are a party to the case. "It is a principle of general application in Anglo-American jurisprudence," the Court in Hansberry v. Lee famously instructed, "that one is not bound by a judgment in personam in a litigation in which he is not designated as a party or to which he has not been made a party by service of process."
165 Indeed, in discussing the exception to the general rule, Hansberry's account for why class or representative suits can have preclusive effect on non-parties underlines the inapplicability of that rationale as to FLSA claims. Writing before the 1947 amendments to the original statute, Justice Stone explained that "members of a class not present as parties to the litigation may be bound by the judgment where they are in fact adequately represented by parties who are present . . . or where for any other reason the relationship between the parties present and those who are absent is such as legally to entitle the former to stand in judgment for the latter."
166 Or, as the Supreme Court later put it in Martin v. Wilks, the general rule against nonparty preclusion is that "[a] judgment or decree among parties to a lawsuit resolves issues as among them, but it does not conclude the rights of strangers to those proceedings." 167 Even before 1947, the principle against nonparty preclusion was firmly established for FLSA collective actions. The prevailing understanding equated Section 216(b) with the spurious class suit authorized by the 1938 version of Rule 23. 168 A spurious class was similar to a permissive joinder mechanism that allowed multiple people to join together as plaintiffs in the same action if their claims raised common questions of law or fact. The critical feature of the spurious class was that it only bound those who affirmatively joined the case.
169
Because courts in the pre-1947 period treated employees as not bound by the outcome of an FLSA collective action until they joined it, that left open the possibility-dubbed "one-way intervention"-that an employee could sit on the sideline awaiting a case's outcome: if favorable, the employee could intervene into the case and reap the benefits; if unfavorable, the employee could just stay out of it and not be bound by the adverse result. While the unwelcome possibility of one-way intervention in general class action practice was eventually eliminated when Rule 23 was revised in 1966, 170 Congress first abolished it specifically for FLSA collective actions in 1947. 171 It should be clear, then, that by amending Section 216(b) to require written consent and identifying as a "party plaintiff" only those employees who thereby opt in to a collective FLSA action, Congress ensured that the benefits and burdens of FLSA collective action litigation would be in line with one another. Under the amended section 216(b), employees who do not directly bring or join an action before judgment are treated as non-parties who can neither benefit from nor be bound by the action's outcome. Consequently, a class action judgment cannot extinguish the FLSA rights of employees merely because they did not opt out of the case.
Congress occasionally creates remedial schemes that expressly bind nonparties to the outcome of proceedings in which they did not participate.
172
The preclusive effect of these proceedings on nonparties has been upheld when the legislative enactment "is otherwise consistent with due process."
173
For instance, under the Bankruptcy Code, Congress has provided that a bankruptcy reorganization plan will bind nonparty creditors. 174 State legislatures have, on occasion, acted similarly by enacting nonclaim provisions in a state probate code that bar creditors' claims against an estate if not presented within a certain period of time.
175 By contrast, in section 216(b) Congress has done the exact opposite: it has created a special remedial scheme that expressly requires affirmative participation by employees with regard to their FLSA rights-that is, it treats employees as nonparties who will not be bound to the outcome of any action that they did not personally bring or consent to join. Accordingly, courts have recognized "that in a collective action unnamed plaintiffs need to opt in to be bound, rather than, as in a class action, opt out not to be bound."
176
Finally, this interpretation of "party plaintiff" is consistent with the judicial understanding that the FLSA "[is] remedial and humanitarian in purpose" and "must not be interpreted or applied in a narrow, grudging manner."
177 This ensures that an employee's FLSA rights will be effectuated to the fullest extent and will not be involuntarily lost merely because of failure to opt out of a class notice. 178 
Preclusion Law Does Not Bind Non-Parties to a Judgment Purporting to Resolve Their FLSA Rights
The legislative choice to identify only an affirmatively participating employee as a "party plaintiff" is important to understanding why an opt-out class action judgment should not be given preclusive effect as to the FLSA claims of absent class members. In particular, the affirmative opt-in requirement for party status in an FLSA action is what distinguishes the FLSA context from other contexts in which a prior class action judgment may be preclusive for claims that could not have been adjudicated in the prior action. If employees do not become party plaintiffs to an action through the procedure mandated for maintaining an FLSA claim, then the "substantial identity of the parties" element of a res judicata determination is not satisfied. 179 This is not truly an exception to the general rule that absent class members may be bound as parties to a class action judgment; it stems from the fact that Congress does not permit employees ever to be made parties to an action asserting FLSA claims on an opt-out basis. It is not that it is impossible to litigate FLSA claims in state court. Congress permits an FLSA action "in any Federal or State court of competent jurisdiction." The issue is that the procedure followed in a purely opt-out class action proceeding does not comply with the mandatory process for joining employees as FLSA plaintiffs.
Contrast the question of whether absent class members can be deemed to have joined a prior action purported to have resolved their FLSA claims with the different question that is presented when the claims in the prior action were dismissed for lack of jurisdiction. The Supreme Court addressed the latter situation in Matsushita Electric Industrial Co., Ltd. v. Epstein, 180 in the context of securities law. Matsushita addressed whether a state-court class action settlement may preclude federal claims over which federal courts have exclusive jurisdiction. Specifically, Matsushita considered whether the Full Faith and Credit Act may require federal courts to give preclusive effect to a Delaware state court judgment even as to claims that could not have been adjudicated in the state court.
181 A class action asserting only state law claims had been settled. 182 Part of the settlement included a release of all claims against the defendant, including release of federal securities claims that could not have been brought in the state court action because there was exclusive federal question jurisdiction over them. 183 Plaintiffs who had not opted out of the class subsequently sought to avoid the preclusive effect of the state court judgment approving the settlement, 184 but the Supreme Court held that the state court judgment was preclusive even as to the exclusively federal claims.
185
In Matsushita there was no question as to identity of parties. There was no federal policy forbidding litigation or settlement of securities claims in the context of an opt-out class action. And there was no question that the Matsushita plaintiffs had been members of the duly constituted opt-out class bound by the state-court judgment.
Further, to the extent Congress sought "to serve at least the general purposes underlying most grants of exclusive jurisdiction: 'to achieve greater uniformity of construction and more effective and expert application of that law,'" 186 those purposes were not disserved by giving preclusive effect to the release of Exchange Act claims. The state court's approval of the settlement did not involve any construction or application of the Act by the state-court judge.
187
In a couple of ways, Matsushita is instructive for understanding why section 216's opt-in requirement means that a prior opt-out class judgment resolving wage-and-hour claims should not be preclusive as to FLSA claims. For one, Matsushita illustrates that it is possible that a prior judgment might preclude one set of claims arising from the same facts but not others. It was undisputed that the Matsushita plaintiffs' state-law claims were precluded, but it took a (non-unanimous) Supreme Court opinion to determine that the federal claims were precluded as well. In the wage-and-hour context, the analogous inquiry would be whether a prior class action judgment that plainly precludes the employees' state-law claims may nevertheless not preclude their federal FLSA claims.
Matsushita also illustrates how the issue of preclusion law on federal claims may turn on federal policy, as embodied in Congress's legislative enactments. In the FLSA, by insisting on an opt-in remedial scheme, and by specifically identifying only an employee who elects to opt-in as a "party plaintiff," Congress has directed that employees cannot be bound to the outcome of a suit in which they did not affirmatively participate. When a later court adjudicating FLSA claims gives preclusive effect to a prior judgment rendered in a purely opt-out class action proceeding, it violates that policy. This is because such a determination deems absent class members to have become party plaintiffs to the prior action without having given their affirmative consent to join it.
Identity of parties is a standard element of preclusion analysis in perhaps all U.S. jurisdictions. That res judicata element was not disputed in Matsushita. And if section 216 and its "party plaintiff" language means that employees may never become parties to an adjudication of their FLSA rights without opting in, then finding preclusion based on a prior opt-out judgment is the exceptional application of res judicata. Finding that employees are not precluded by the judgment in a case to which they were never properly joined as parties through the congressionally mandated procedure would be the unexceptional application of standard preclusion rules.
The effect of reading section 216 to disallow private enforcement of the statute except on terms consistent with section 216 is not to say that FLSA claims can never be finally settled. What it does mean is that they can only be settled as to those employees who affirmatively participate in a suit to enforce their rights. This tracks current practice and understanding of the scope of the preclusive effect of settlements of collective action cases, which recognizes that only those employees who opt in to a collective action are bound by a subsequent judgment rendered in the case. 188 court was careful to make sure that the release of claims provision clearly described the difference between the federal and state claims and explained what federal rights were being released, and for how much. 191 It is also important that half-hearted, belated attempts to satisfy the formal statutory requirements not be accepted. Thus, a court should reject any process that would link merely cashing a settlement check to satisfaction of the opt-in requirement. One district court wisely found such an approach clearly deficient and inconsistent with the plain language of section 216 since no effort at informed consent had been made, and the checks had never been filed with the court. 192 Of course, with any proposed FLSA settlement, the court must assure itself that employees are receiving the full compensation they are owed under the statute or, if there is a bona fide dispute over the amount of compensation, that the deal is a fair compromise of the claims being released. 193 
IV. CONCLUSION
Normally, a case can be settled on terms that release all related claims. For the parties to the action, the ability to compromise multiple claims in a single settlement offer is desirable because it offers the possibility of reaching an efficient and comprehensive peace. However, as the important example of the FLSA illustrates, a law sometimes contains special claim vindication procedures. Whenever a legislature enacts such provisions, the hard question is whether the special statutory requirements justify departure from the normal rule favoring multiple claim settlements. It is a hard question, in large part, because the legislature likely was not thinking about these procedural niceties when enacting the law. That leaves us with having to interpret statutory text and a legislative record that may not expressly answer whether the normal presumption for broad preclusion should apply to a statute containing special claim vindication procedures.
As we look back today on the legislative choices made with regard to the FLSA nearly seventy years ago, it is clear that section 216's explicit conditions do not allow FLSA rights to be determined on an opt-out basis.
Moreover, by also expressly describing as a "party plaintiff" only an employee who affirmatively opts-in to a collective action, section 216 makes even clearer that employees are not bound to the outcome of any FLSA case unless they directly participate in the case. Finally, layered on top of the statutory text is the Court's directive that the policy purposes of the FLSA must inform how the statute is interpreted. In light of those unique considerations, the best reading of section 216 is that it does not permit FLSA rights to be compromised through an opt-out class procedure. This is not to say that the statute categorically prohibits compromises of FLSA claims through state law class action suits. But FLSA claims may only be compromised by strictly following the statute's express conditions. This means that, as a result of their failure to opt-out, class members can only have their state law claims resolved. Only those who file written consent to affirmatively join the case can benefit or be bound by any determination of their federal statutory rights. This construction of section 216 honors Congress's special treatment of worker's statutory rights.
